
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  12 
HEARING DATE:   10/19/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC17-00132 
CASE NAME: TRAVIS VS. WELLS FARGO 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The demurrer having been sustained without leave to amend (Line 7), the motion to strike 
is moot. 
 

  

 2.  TIME:  9:00   CASE#: MSC13-02680 
CASE NAME: PULTE VS. MID VALLEY PLASTERING 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF SIXTH CAUSE OF ACTION 
FILED BY PULTE HOME CORPORATION 
* TENTATIVE RULING: * 
 
This motion is off calendar pending the hearing on October 24 concerning the status of 
settlement.  If it is necessary to hear this motion, a further date will be set on October 24. 
 

  

mailto:dept12@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  12 
HEARING DATE:   10/19/18 

 
 

- 2 - 

 3.  TIME:  9:00   CASE#: MSC14-00169 
CASE NAME: JOHNSON VS. CHAVIS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
This proposed minor’s compromise was approved substantively some time ago by Judge 
Spanos.  Final action was deferred because it was deemed appropriate to set up a special 
needs trust, which required a separate proceeding in probate.  Counsel requested that the 
matter be put on calendar for today’s date for final approval. 
 
However, the Court in this matter has not been provided with (1) any information as to whether 
the SNT was approved and now exists, (2) any orders from the probate matter, or (3) any new 
proposed orders or other updated paperwork on the minor’s compromise to reflect a new SNT. 
 
The matter is continued to November 2, 2019 at 9:00 a.m. so that the missing items 
can be provided. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-02340 
CASE NAME: CHEROTI VS. AMERICA'S WHOLESALE 
HEARING ON MOTION TO DEEM DEFAULT VOID & DISMISS 
FILED BY COUNTRYWIDE HOME LOANS, INC. 
* TENTATIVE RULING: * 
 
This motion is continued to November 30, 2018 at 9:00 a.m., with direction to the moving party 
to serve the motion papers on plaintiff at a corrected address. 
 
Plaintiff filed a change of address with this Court in October 2016.  That change of address 
was not served on the moving defendant, presumably because it was deemed to be in default 
at the time.  It is thus not surprising that movant did not serve plaintiff at the proper address.  
Nevertheless, it is unlikely that plaintiff has received notice of this motion.  Movant is directed 
to re-serve the motion and its supporting papers, with notice of the new hearing date and a copy 
of this tentative, on plaintiff at: 
 
     80940 Weiskopf 
     La Quinta, CA  92553 
 
The Court notes that its last contact with plaintiff was at a case management conference over a 
year ago, at which she reported that her bankruptcy had terminated.  The Court advised her at 
that time that if she chose to file a default judgment package on the default, she should provide 
documents from the bankruptcy proceeding to establish that her claims were not disposed of in 
bankruptcy.  Plaintiff has not followed up in any way since that time, by filing a default package 
or otherwise.  Accordingly, the case is also set on November 30 for an Order to Show Cause 
why the case should not be dismissed for failure to prosecute. 
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It may be fruitful for the moving defendant to contact plaintiff to ascertain whether she would be 
willing to agree to a dismissal.  For that purpose, the Court provides the further contact 
information for plaintiff: 
 
     Phone:  (951) 203-8184 
     E-Mail:  joancheroti@yahoo.com 
 

  

 5.  TIME:  9:00   CASE#: MSC16-01549 
CASE NAME: BASS UNDERWRITERS VS. GORDON REES 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY GORDON REES SCULLY MANSUKHANI, LLP, et al. 
* TENTATIVE RULING: * 
 
Counsel to appear in person to discuss the most effective and efficient method of ruling on 
this motion. 
 
The Court understands that on August 10, Judge Weil granted an ex parte order exempting this 
motion from the Facilitator program.  Although defendants have filed the order itself, they have 
improperly failed to file the ex parte application papers.  Counsel should bring those papers to 
the hearing.  (If plaintiffs proffered any opposing papers, they should bring those as well.) 
 
The Court will honor Judge Weil’s ruling.  Without seeing the application, however, the Court is 
more than a little puzzled as to why this motion was exempted from the Facilitator program.  
The motion calls on the Court to conduct at least a line-by-line review of an inch-and-a-half-thick 
privilege log (which the moving defendants say is insufficient to allow a ruling); and then 
(according to movants) to conduct a document-by-document in camera review of some 
thousands of documents.  That is a textbook example of the kind of discovery dispute for which 
the Facilitator program was designed. 
 
The exemption ruling may have been based on a representation that despite the seeming bulk 
of the motion papers, there are actually a manageable number of discrete and identifiable 
categories of disputes, as to which the Court can make straightforward legal rulings on a 
category-by-category basis rather than a document-by-document basis.  If so, that is a 
reasonable ground for bypassing the Facilitator program, if not necessarily a compelling one.  
But the Court assumes that Judge Weil did not have the full moving papers before him when he 
acted on the ex parte application.  (The motion was not filed until more than a month later.)  It is 
not at all apparent from the motion papers that the dispute can confidently be broken down into 
such easily manageable categories for purposes of ruling – and even less apparent that the 
parties would agree in identifying such categories.  Movants’ brief does identify a few particular 
categories of what they say are obvious abuses, but they’re all introduced as “for example” or 
the like. 
 
Accordingly, the Court intends to ask the attorneys to meet and confer as to whether it is 
possible to identify such categorical bases for ruling on the motion. 
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If the parties cannot agree that there are such categories (or if there are a substantial number of 
items in dispute falling outside such categories), the Court will invite the views of the attorneys 
as to how they think the Court should go about reviewing the required materials.  This may 
include asking the attorneys why the motion should not be referred to a Discovery Referee – or, 
perhaps, going to a Facilitator after all. 
 
Finally, the Court notes that while defendants have provided tabs for their exhibits, the tabs 
should be on the bottom, not the right. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01620 
CASE NAME: VICKREY VS. RODRIGUEZ 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY KARA E. VICKREY 
* TENTATIVE RULING: * 
 
The Court has received a notice of settlement in this case. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00132 
CASE NAME: TRAVIS VS. WELLS FARGO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The string has finally run out on this over-prolonged battle of the pleadings.  Wells Fargo’s 
demurrer to the second amended complaint (SAC) is sustained without leave to amend. 
 
As is very common in wrongful foreclosure suits, the struggle in this case has been for plaintiffs 
to allege that any asserted procedural violations of statutory requirements caused material harm 
– meaning that without the procedural violations, plaintiffs would have succeeded in refinancing 
their defaulted mortgage and saving their property from foreclosure.  That failing underlay the 
Court’s rulings sustaining demurrers to prior iterations of the complaint. 
 
In the SAC, plaintiffs made their last-hurrah effort to allege materiality.  In its September 28 
tentative ruling on this demurrer, the Court commented: 
 

Plaintiffs have done their best to meet that challenge.  They attach a “waterfall” 
spreadsheet analysis which, they say, demonstrates that plaintiffs met the criteria 
for acceptance under the HARM program.  Defendant sniffs with disapproval at 
the spreadsheet, suggesting that its numbers are suspect and it is defective in 
various other ways.  Those critiques, however, are not something that could 
properly be dealt with on demurrer. 
 
Defendant, however, makes a more telling, and ultimately fatal, point.  Plaintiffs 
do not attempt to allege that but for the dual tracking (or other procedural 
violations), defendant would have chosen to accept plaintiffs’ application for loan 
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modification, because it met defendant’s own standards and criteria.  Rather, 
plaintiffs have staked their all on the assertion that defendant would have had to 
accept plaintiffs’ application, because defendant was contractually obligated to 
accept any application that met HARM standards. 
 
The argument is an appealing one, but defendant points out its fatal flaw.  
Plaintiffs were not eligible for the HARM program at all, because their loan 
amount greatly exceeded the cap on eligibility.  Through uncontested judicially 
noticed documents, defendant shows that the cap was $729,750.  The 
outstanding balance and proposed modification in plaintiffs’ application greatly 
exceeded that amount. 

 
Plaintiffs filed no opposition to this demurrer before the September 28 hearing.  At that hearing 
Mr. Travis argued that the SAC does not rest on an assertion that Wells Fargo was obligated to 
accept plaintiffs’ application; he acknowledged (and acknowledges again in his present filing) 
that his application was not a HARM application, because it falls well above the cap for HARM 
eligibility.  Instead, he urged, the theory of the SAC is that Wells Fargo was actually applying the 
HARM refinancing criteria to jumbo refinance applications, not because it was obligated to do so 
but because it chose to do so voluntarily.  Hence (Mr. Travis reasoned), because he alleges that 
plaintiffs’ application met the HARM standards, it follows that if his application had been properly 
and timely processed, he would have qualified. 
 
The Court stated at the September 28 hearing that it could not find such a theory of “voluntary 
application of the HARM criteria” in the SAC, which speaks at considerable length of Wells 
Fargo’s asserted legal obligation to participate in the HARM program.  Nevertheless (and 
despite the several opportunities to amend that plaintiffs have had so far), the Court was 
reluctant to sustain without leave to amend if plaintiffs had alleged such a theory, or could 
amend once more to allege such a theory.  The Court invited plaintiffs to file a supplemental 
brief that did either or both of two things:  (1) identify where in the SAC plaintiffs have alleged 
such a “voluntary application of HARM criteria” theory; or (2) state how they would propose to 
amend to assert such a theory in a third amended complaint. 
 
Plaintiffs’ present filing does not do either of those things.  It mentions nothing about any 
allegations in the SAC that would fill the bill.  As for amendment, plaintiffs offer some ten pages 
of general description of the HARM and MHA programs – continuing, though in hedged and 
unclear terms, to suggest that Wells Fargo was somehow obligated to apply HARM to this 
jumbo application – but they never assert squarely that Wells Fargo was in fact applying HARM 
criteria to jumbo applications of its own volition.  In other words, even though this is still at the 
pleadings stage and plaintiffs were not called on to prove their case now, even as a pleadings 
matter plaintiffs’ supplemental brief does not make good on Mr. Travis’s assertions at the 
September 28 hearing. 
 
The Court therefore sees no good reason to keep this proceeding going.  Plaintiffs have had 
chance after chance to allege a viable case.  They have missed deadline after deadline.  They 
still do not meet their own assurances as to what they can allege to save their case.  The SAC is 
demurrable for the reasons discussed in the September 27 tentative, and plaintiffs have not 
given the Court any good reason to grant leave to amend further. 
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A postscript:  On October 16 the Court received Mr. Travis’s ex parte request for an extension of 
time in which to file “objections” (presumably meaning an opposition brief) to the demurrer.  But 
once again, he provides no proof either that he has served this request on the opposing 
attorney, or that he has given specific notice that he will be seeking ex parte relief – despite the 
fact that the Court previously admonished Mr. Travis on exactly those two requirements in 
denying his last request for an extension.  (He says only that he solicited a stipulation to an 
extension, which was refused.)  As was true last time, that alone would be sufficient ground for 
rejecting the ex parte request. 
 
In fact, Mr. Travis did timely file his supplemental brief as called for in the September 28 ruling, 
and the Court has considered it at length.  In the September 28 ruling, however, the Court 
stated in detail why it had rejected Mr. Travis’s previous ex parte request for more time for an 
opposition brief generally.  Those reasons apply at least as strongly now.  For that reason, at 
the September 28 hearing the Court expressly said that it was not inviting any further and 
belated opposition brief to the demurrer generally, but only inviting a focused and specific 
supplemental response from Mr. Travis – which he has filed.  Mr. Travis’s present ex parte 
request, therefore, asks for more time to file a brief that the Court has already told him he is not 
allowed to file. 
 
The Court also cannot help but observe that the ex parte request itself contains some thirteen or 
so pages of legal briefing, which appear from a cursory view to be the very opposition brief that 
Mr. Travis says he needs another couple of weeks for.  The Court is at a loss, therefore, to 
understand why Mr. Travis says he needs yet another 15 days from now to file his opposition 
brief, which was originally due over a month ago.  In any event, the Court has not read the legal 
argument included in the ex parte papers. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00412 
CASE NAME: NARLOCH VS. NSH MANAGEMENT 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY DR. JOSEPH NARLOCH, et al. 
* TENTATIVE RULING: * 
 
The motion for leave to file a second amended complaint is granted.  Plaintiffs may file and 
serve the SAC by October 26, 2018. 
 
The proposed amendment serves two major, and much needed, housekeeping tasks for the 
orderly progress of this case.  First, in 2017 the Court granted a motion to compel arbitration of 
all issues in the case other than plaintiffs’ claims that defendant is in violation of a non-compete 
agreement.  The problem is that the causes of action pleaded in the original complaint (or in the 
first amended complaint, which only added two new plaintiffs) did not segregate themselves 
neatly into arbitrable and non-arbitrable causes of action.  As pleaded, only the second cause of 
action could clearly be categorized (as non-arbitrable).  While it may be appropriate to keep 
causes of action in the pleadings after they have been referred to arbitration, it is more 
conducive to orderly proceedings for the arbitrable claims at least to be separately pleaded from 
the non-arbitrable ones.  Otherwise, things are too hopelessly messy when it comes time for 
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adjudication of the non-arbitrable claims.  For example, if the remaining portion of this case were 
to go to jury trial – which causes of action would be tried? 
 
And more specifically, on what if anything could either side file dispositive motions?  That was 
the problem that actually arose and precipitated this amendment.  Both sides filed cross-motions 
for summary judgment or adjudication as to the non-compete issues.  It was evident that both 
sides wanted the Court’s ruling, and that both contemplated that the motions between them 
would likely dispose of the non-arbitration part of the case.  But as the Court explained at length 
in its tentative ruling of July 6, 2018, neither side filed a motion that could be entertained 
procedurally, absent a stipulation under Code of Civil Procedure § 437c(t).  The Court invited 
such a stipulation.  Failing a stipulation, the Court commented that it would require a thorough 
reworking of the pleadings if either or both sides wanted to get to a point where they could seek 
summary judgment or adjudication. 
 
That reworking is precisely what plaintiffs seek to do now.  The effort is, if anything, overdue. 
 
Defendants object on several grounds, none of which is convincing.  They first object that 
plaintiffs are not merely reshuffling the claims and allegations in the FAC, but adding a new 
cause of action for fraudulent concealment (and new factual allegations in support of it).  
Defendants object that this is beyond the scope of the amendment the Court had previously 
suggested.  So it is – but what of it?  It’s not like the Court previously denied leave to add this (or 
any other) new theory.  They admittedly need leave of court to add this new cause of action.  
That’s why they’re moving for leave of court.  Defendants offer no solid other reasons, such as 
proximity of trial or lack of opportunity for discovery, why such leave would be denied. 
 
Defendants also add a technical objection that amendment is usually inappropriate after a 
summary judgment motion is filed.  This is just playing technical briefing games, and defendants 
know it.  Although the Court never quite got around to formally denying the parties’ previous 
cross-motions, it is apparent that they have been effectively abandoned.  Certainly the Court 
has never had reason to change its July 6 views as to the reasons why both motions, as filed, 
would have to be denied on solely procedural grounds – absent a stipulation, which has not 
occurred.  Even with a stipulation, the Court had suggested that it would be preferable to scrap 
the existing motions and file new ones, if only to include the two newly added plaintiffs in the 
round of dispositive motions.  For present purposes, then, the two motions from earlier in 2018 
are just non-events substantively.  On the contrary, one of the two major reasons why the Court 
was suggesting amended pleadings was precisely because it would procedurally enable both 
sides to refile and pursue the dispositive motions that both so evidently wanted the Court to 
decide.  (Though defendants’ present filing suggests that their enthusiasm for dispositive 
motions may have cooled, perhaps?) 
 
Finally, defendants object that the motion does not comply with CRC 3.1324.  True, but 
unimpressive.  The proposed SAC is a total restructuring of the FAC, even aside from the 
addition of the new cause of action.  A CRC 3.1324 statement in these circumstances would be 
an uninformative waste of paper.  Defendants and the Court do not need such a statement to 
apprehend what plaintiffs now propose to allege. 
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 9.  TIME:  9:00   CASE#: MSC17-01269 
CASE NAME: MORENO VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STATE OF CALIFORNIA DEPARTMENT OF TRANSPORTATION 
* TENTATIVE RULING: * 
 
The State (Caltrans) demurs to the First Amended Complaint (FAC). The demurrer is sustained 

without leave to amend.  

Plaintiff was injured in a car accident at an intersection in the City of Richmond on August 16, 

2016. (FAC ¶5 p.2.) Plaintiff alleges that the traffic signals at the intersection began flashing red 

and then returned to normal, which was a cause of the traffic accident. (FAC ¶6 p.4.) (For clarity 

the Court refers to the paragraph number and page number in the FAC as the complaint repeats 

some paragraph numbers.) 

Plaintiff filed this suit on July 11, 2017, naming as defendants the other driver involved in the 

accident and the City of Richmond. Plaintiff subsequently filed the FAC. The City of Richmond 

filed a cross-complaint against the other driver, and then filed a Doe amendment to their cross-

complaint on March 16, 2018 adding the State of California, Department of Transportation 

(Caltrans) as a cross-defendant. Plaintiff then filed a Doe amending adding Caltrans to her FAC 

on May 25, 2018.  

The clearest allegations for why Caltrans was added to this case are found in the City of 

Richmond’s amended cross-complaint. It alleges that Caltrans “requested or required upgrades, 

improvements and/or changes to certain traffic signals in order to take control of these traffic 

signals during certain periods of time. Cross-complaint alleges that Caltrans designed, 

constructed, installed, provided equipment and/or maintained these upgrades, improves and/or 

changes.” And finally, it alleges that these changes were in place at the intersection prior to the 

accident and caused or contributed to the accident. (Amended Cross-Comp. ¶8.) 

Plaintiff’s opposition offers some documents that she could presumably add as new allegations 

in her complaint if given leave to do so. Those documents show that Plaintiff submitted 

government tort claims to both the City of Richmond and Contra Costa County, and that the City 

of Richmond submitted a government tort claim to Caltrans. (See Drucker decl.)  

Plaintiff asks the Court to overrule the demurrer. The demurrer as such, though, is plainly 

meritorious. Plaintiff did not amend her complaint or FAC to sue Caltrans; she merely added 

Caltrans as a Doe defendant in a pleading that did not otherwise purport to state any claim 

against Caltrans. Accordingly, the FAC does not include any particular factual allegations 

against Caltrans; nor does it assert any statutory or legal bases for a claim against Caltrans; nor 

does it allege that any pre-suit claim was made to Caltrans. That makes the FAC demurrable on 

its face as to Caltrans. 
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The real issue here is not whether the demurrer should be sustained, but whether plaintiff 

should be granted leave to amend. As both parties recognize, that issue turns on whether 

plaintiff’s failure to present a timely government claim to Caltrans is necessarily fatal to plaintiff’s 

suit against Caltrans. The other deficiencies in the FAC could possibly be remedied by 

amendment. But Caltrans shows, and plaintiff acknowledges, that plaintiff made no government 

claim to Caltrans, and the time is now long past in which to do so. If the absence of such a claim 

is fatal, therefore, there is no point in granting leave to amend. 

The Government Claims Act requires the presentation of “all claims for money or damages 

against local public entities” to be presented to the responsible public entity before a lawsuit is 

filed. (Govt. Code §905.) Claims for personal injury and property damage must be presented 

within six months after accrual. (Govt. Code § 911.2.) The failure to timely present a claim bars 

a lawsuit filed against that entity. (Govt. Code §945.4; see also City of Stockton v. Superior 

Court (2007) 42 Cal.4th 730, 737-38.) The “failure to allege facts demonstrating or excusing 

compliance with the requirement subjects a complaint to general demurrer for failure to state a 

cause of action. [Citations provided in footnote].” (State of California v. Superior Court (2004) 32 

Cal.4th 1234, 1240-41, 1245.) 

Plaintiff cites to two cases to support her argument that she has a valid excusing for failing to 

comply with the Government Claims Act.  

Plaintiff’s citation to Jamison v. State of California (1973) 31 Cal.App.3d 513, is easily disposed 

of. The supreme court disapproved of Jamison in DiCampli-Mintz v. County of Santa Clara 

(2012) 55 Cal.4th 983, 996-97.  

Plaintiff’s citation to Krainock v. Superior Court (1990) 216 Cal.App.3d 1473, requires more 

analysis. In Krainock, Krainock and a school district were both sued as defendants in a personal 

injury case. The school district filed a cross-complaint against Krainock for indemnity. Krainock 

then filed a cross-complaint against the school district, also seeking indemnity. Krainock did not 

file a government claim with the district before bringing the cross-complaint. (Id. at 1475.) The 

court of appeal held that Krainock was excused from filing a government claim. (Id. at 1479.)  

The court set out three requisites for excusing defensive cross-complaints from the requirement 

of filing a government claim. First, the excuse from the claim requirements would be limited to 

when the public entity initiates the case (in the case of Krainock, it was enough that the public 

entity initiated the cross-complaint). Second, the situation must arise out of the same transaction 

or event forming the basis of the plaintiff’s claim and cannot introduce unrelated claims. Third, 

the cross-complaint may assert only defensive matters. (Krainock, 216 Cal.App.3d at 1478.)  

First, the Court notes that Plaintiff has not met the first and third requirements in Krainock and 

therefore she cannot take advantage of its holding. More generally, however, it is clear that the 

court’s ruling in Krainock was limited to situations involving a defensive cross-complaint. Here, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  12 
HEARING DATE:   10/19/18 

 
 

- 10 - 

Plaintiff seeks to expand the ruling Krainock beyond its holding allow her to bring an offensive 

claim. This Court declines to do so.  

Plaintiff asserts that she had no information of Caltrans’s potential responsibility for this accident 

in time to present a timely claim.  That may or may not be true, either as to actual knowledge or 

as to opportunity to inquire and investigate.  But assuming it to be true, plaintiff cites no legal 

authority that would exempt her from the condition precedent of filing a government claim. 

Evidentiary Matters  

Caltrans’s unopposed request for judicial notice is granted.  Although the proof of the absence 

of a claim is on letterhead, it is made under penalty of perjury. 

 

Plaintiff improperly seeks to present various documents through a declaration of counsel.  

The Court chooses to treat this as a request for judicial notice, which is granted as to items 5-8.  

It declines judicial notice as to police reports. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02430 
CASE NAME: DANIEL VS. REZENDEZ 
HEARING ON MOTION FOR RELIEF FROM ORDER DISMISSING CASE 
FILED BY JACQUELYN DANIEL 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for relief from dismissal under Code of Civil Procedure § 473 is granted. 
 
This case came before the Court on May 1 on a routine OSC why it should not be dismissed 
for failure to serve.  No POSS was in the file and no one attended the hearing, so the case 
was dismissed. 
 
In fact, it now appears, plaintiff filed both POSSs the afternoon before the scheduled hearing.  
Predictably enough, however, they did not make their way into the Court’s file or come to the 
Court’s attention before 8:30 the next morning.  That’s why it would have been prudent for 
counsel to appear, at least by CourtCall, to advise the Court of the filings.  The Court accepts, 
however, that it was an understandable mistake for counsel to assume that the OSC was taken 
care of by the filing. 
 
The Court notes that although both defendants were served, neither defendant has answered or 
otherwise appeared.  That may be because they checked the docket and saw that the case had 
been dismissed (or they were told so at the filing window).  Accordingly, the Court orders that 
defendants’ answers or other responses to the complaint will be due 30 days after service upon 
them of an Order After Hearing hereon. 
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11.  TIME:  9:00   CASE#: MSL16-04679 
CASE NAME: FLEXI-VAN VS. ROYAL FREIGHTWAYS 
HEARING ON MOTION TO SET ASIDE AND VACATE JUDGMENT 
FILED BY FLEXI-VAN LEASING, INC. 
* TENTATIVE RULING: * 
 
Plaintiff filed this collections action against Royal Freightways, Inc., and obtained a default 
judgment against it in July 2017.  Plaintiff now moves to vacate that judgment, saying that it now 
intends to amend the complaint to sue Dilbag Singh as an individual. 
 
The motion is granted in part.  The judgment is vacated, and the action is dismissed 
without prejudice. 
 
Plaintiff’s motion papers state nothing at all by way of explanation or grounds for any part of the 
relief it seeks.  Plaintiff does not say, for example, why it originally thought Royal Freightways 
was the proper defendant; nor does it say why it now believes it has a claim against Singh.  The 
Court takes the present motion as plaintiff’s implied acknowledgment that the existing judgment 
was improvidently sought, and that Royal Freightways in fact doesn’t owe this debt and 
shouldn’t be held responsible for it.  On that basis, the Court vacates the judgment. 
 
Without more explanation, however, the Court sees no basis for allowing plaintiff to use the 
vehicle of this case to pursue a different defendant.  The case is therefore dismissed without 
prejudice.  Plaintiff may sue Mr. Singh separately if it chooses. 
 

  

12.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS. ROMERO 
HEARING ON MOTION TO AMEND COMPLAINT 
FILED BY RICHARD E. KORB 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for leave to file an amended complaint is granted.  Plaintiff may file 
and serve the first amended complaint by October 26, 2018. 
 
The Court notes with disapproval that defendant refused to stipulate to the amendment, 
but has filed no opposition to the motion.  The Court understands that these pro per parties 
don’t like each other.  It nevertheless expects them to conduct this litigation in an efficient, 
productive, and professional manner.  That includes, among other things, stipulating to 
procedural steps that a party doesn’t oppose. 
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13.  TIME:  9:00   CASE#: MSL18-00258 
CASE NAME: DISCOVER BANK VS. GOMES 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY PATRICIA RODRIC GOMES 
* TENTATIVE RULING: * 
 
Defendant’s motion for relief from default and default judgment is denied.  Although defendant 
attaches the answer she proposes to file, she does not suggest that she has any meritorious 
defense to the case.  She also does not explain why, if she learned about the need to seek relief 
in June, she did not file this motion until September. 
 
The Court points out that the existence of the judgment does not stop defendant from seeing if 
she can work something out with plaintiff, such as an agreed payment schedule. 
 

  

14.  TIME:  9:00   CASE#: MSL18-01698 
CASE NAME: JH PORTFOLIO VS. FRANCIS 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY JH PORTFOLIO DEBT EQUITIES, LLC 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is denied without prejudice.  There is no proof of 
service showing that the motion was served on defendant.  The file contains the POS for the 
RFAs themselves, and a POS for the notice of hearing – but no POS for the motion or its 
supporting papers. 
 
Furthermore, there apparently was no attempt at meet-and-confer before it was filed.  Defendant 
should get at least a courtesy warning letter pointing out that if he does not respond to the 
RFAs, he faces having all matters admitted.  If plaintiff sends such a letter and there is still only 
radio silence, plaintiff may refile this motion, with proper service this time. 
 

  

15.  TIME: 10:00   CASE#: MSC16-01620 
CASE NAME: VICKREY VS. RODRIGUEZ 
JURY TRIAL - LONG CAUSE / 7 DAY(S) 
* TENTATIVE RULING: * 
 
The Court has received a notice of settlement in this case. 
 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  12 
HEARING DATE:   10/19/18 

 
 

- 13 - 

16.  TIME: 10:00   CASE#: MSC16-02469 
CASE NAME: BOTTGER VS. STEVENS 
JURY TRIAL - LONG CAUSE/ 8 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear for trial call.  See the Department’s website for more detail. 
 

 

 


